HL-/5=000- 7475

TAMMY BALDWIN IO UATREEEN
EERURVIRRIN

APCHCPRIATIONG

Filhyise

ullI[[d 5[3([5 5("&[[ HEAL I, EDUCATION,

LABUK, AND PENSIONS
WASHINGTON, DC 20510 . N
HOMELAND SECURITY
HO GOVERNMENTAL AFFAIRS

1

April 0. 2015

The Honorable Gina MeCarthy
Administrator

Environmental Protection Ageney
1200 Pennsylvania Avenue. NW
Washington. DC 20460

Dear Administrator McCarthy:

As vou prepare to finalize the Clean Power Plan. | write to highlight the commeents submitted by
Wisconsin utilities. which focused on moditications that would help our state achieve carbon
reductions and transition to a cleaner encrgy sector under the rule. Our country must respond to
climate chunge and the increasing threats that it poses 1o our cconomy. our health, and our way
of life. Wisconsin is up to the challenge and can address the threats climate change poses, but |
believe vou should improve the rule 1o ensure that the Clean Power Plan works tor Wisconsin.
Below are four issues raised by Wisconsin utgitics that I would strongly urge vou to address in
the final rule.

First. I encourage vou to address concerns about the base emission levels used in the draft rule by
constdering a multi-vear baseline. This would respond to concerns that the current baseline year
of 2012 ts not representative of the emissions mix in average vears. and would recognize the
mportant steps that Wisconsin has already taken to reduce carbon emissions. In Wisconsin. we
have alrcady charted a course of sensible action on climate change. and we have the ols
necessary to continue this important work. From industrial energy efticiency niprovements o
weatherization programs to the deployment of renewables, people across our state have rolled up
their sleeves and cut emissions. and we have the tols to help us continue that important
Progress.

Additionally. itis important that the interim goals are used in a constructive way o achieve
commitments and benchmarks toward the final emissions goals. However, as they are currently
drafted. Wisconsin utilities have concerns that they would be disruptive to good-faith progress
towards reductions. | encourage you 1o consider a set of interim goals tatlored to states and
regions us they work to address their unique regional issues. and plan for regional responses o
reductions.

Third. with their commitment to assuring reliable service in even the harshest conditions,
Wisconsin's atilities have requested that the plan include a reliability assurance mechanism o
direct the grid operator und utilities in abnormal operating conditions and emergency situations.
As we make the necessary progress towards reducing emissions. we must continue 1o ensure that
clectric consumers have the cleetric service reliability they depend on,

Finally. Wisconsin utilitics are giving serious und deliberate consideration to the advantages that
a multi-state compliance option could provide. This is especially important in the Midwest.



where states have already collaborated to achicve emissions reductions. and may benefit from
doing so again. to achieve additional reductions while minimizing costs to consumers. |
encourage vou o address the comments Wisconsin utilities have proposed to the multi-state
approach.

The costs and impacts of ¢limate change require that we act swiftly to reduce our carbon
emissions, Wisconsin has already charted a path forward to address this issue. and with the same
pragmatic. forward thinking that our state is known for. we can continue to make this critical
progress. Please give careful consideration to these specifies that will help our state continue this

momentum.
KM

Tamrhy Baldwin

Sincerely.
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The Honorable Tammy Baldwin
United States Senate
Washington, D.C. 20510

Dear Senator Baldwin:

Thank you for your letter of April 6. 2015, to U.S. Environmental Protection Agency |
Administrator Gina McCarthy regarding the Clean Power Plan for existing power plants that was
signed by the Administrator on June 2, 2014, and published in the Federal Register on June| 18,
2014. The Administrator asked that I respond on her behalf. |

Climate change induced by human activities is one of the greatest challenges of our time. It
already threatens human health and welfare and our economic well-being, and if left unchecked,
it will have devastating impacts on the United States and the planet. Power plants are the largest

source of carbon dioxide emissions in the United States, accounting for roughly one-third of all

domestic greenhouse gas emissions. The proposed Clean Power Plan builds on what states, cities
and businesses around the country are already doing to reduce carbon pollution and establishes a
flexible process for states to develop plans to reduce carbon dioxide that meet their needs. We
have placed your comments in the docket for this rulemaking.

|
We appreciate the constructive comments that have been submitted by the state of Wisconsin,
among others, and [ assure you we are considering them carefully.

Again, thank you for your letter. If you have further questions, please contact me or your staff
may contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations
at hatley kevinj ¢cpa.pov or at (202) 564-2998.

Sincerely,

AN G L=

I
Janet G. McCabe !
Acting Assistant Administrator |

|

internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oif Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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Congress of tbé Bnited States

House of Repregentatives
(Washington, BE 20515

June 24, 2015

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
100 Pennsylvania Avenue NW
Washington, DC 20004

Dear Administrator McCarthy:

As you are aware, EPA will be hosting a public hearing on June 25, 2015, in Kansas City, Kansas, on the
proposed Renewable Fuel Standard (RFS) Renewable Volume Obligations (RVOs). We write to urge you to also
hold a public hearing on the proposed RVOs in Nebraska. Nebraska is the second largest ethanol producing state
in the nation. Qur state’s 24 ethanol plants have a collective production capacity in excess of 2 billion galions.
According to a recent economic analysis conducted by the University of Nebraska, ethanol contributes $5 billion
to Nebraska’s economy per year and provides Nebraskans with more than 1,300 full time jobs.

Nebraskans, from the producer to the end user, are uniquely positioned to provide EPA with advice on how
“constraints in the fuel market” can be overcome, allowing statutory targets to be met. Record corn harvests,
700,000 million bushels of which supply Nebraska’s ethanol plants each year, show the supply exists, but
excessive government regulation continues to prevent this clean, efficient, and affordable fuel source from
reaching consumers. It is imperative EPA meet with and address the concerns of those most impacted by its
decision.

The people of Nebraska welcome you to the “Good Life,” and we look forward to working with you to bring
certainty to this important American industry.

Sincerely,

ADRIAN SMITH M DEB FISCHER

Member of Congress U.S. Senator

B s

BEN SASSE
U.S. Senator

B b 2 —

BRAD ASHFORD
Member of Congress

PRINTED ON RECYCLED PAPER
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JUL 16 2015

I'he Honorable Adrian Smith
Li.S. House of Representatives
Washington. D.C. 20515

Dear Congressiman Smith:
Thank vou for your letter of June 24, 2015, regarding the Renewable Fuel Standard (RES) program.

Under the Clean Air Act. as amended by the Fnergy Independence and Scecurity Act of 2007,

the 1.8, Environmental Protection Agency is required to set annual standards for the RES program each
vear. The statute requires the EPA to establish annual pereentage standards for cellulosic biofuel.
biomass-based diesel, advanced biotuel. and total renewable tuels that apply to gasoline and diescl
produced or imported i a given year.

On June 10, 2015, we published a proposed rulemaking that would set the RE'S standards for 2014, 2015
and 2016, and the biomass-based diesel standards for 2017, The proposed standards would estabhish a
path for ambitious, achievable growth in biofuels. and help provide the certainty that the marketplace
needs to allow these low carbon fuels to further develop. We recognize that the delav in issuing the
standards for 2014 and 2015 has led to uncertainty in the marketplace. and we are committed to
returning the program to its statutory timeline. To this end. we intend to issue a final rule by November
30. 2015, which will put us back on the statutory schedule for issuing the RES annual rules.

As vou are aware, we held a public hearing on the proposal on June 25, 2015, in Kansas City. KS. where
over 200 people provided testimony. We alse look torward to hearing the views of stakeholders during
the public comment pertod. which will remain open until July 27. 2015, We encourage all interested
parties to provide us with comments on all aspects of the proposed rule. Al timely comments submitted,
regardless of incthod ot submittal, will receive the same consideration. We have submitted vour letter to
the rulemaking docket: any additional conuments vou or vour constituents have may be submitted via
any of the following methods:

. Federal eRulemaking portal: http:/www.regulations.gov. Follow the online instructions tor
submitting comments.

. E-mail: A-and-R-Docketwepa.gov. Include docket ID number EPA-HQ-OAR-2015-0111 in
the subject hine of the message.

. Mail: Air and Radiation Docket and Intormation Center. Envirommental Protection Agency.

Muilcoder 282211 Attention Docket 1D No. EPA-HQ-OAR-2015-0111, 1200 Pennsylvania
Avenue. NW. Washington, DC 20460.

interet Address (URLS « bt www ena o
Recycled/Recyclable « Fristed w s Vegetate 0 Gased inns or 10 Postenrsumer Pracess



. Hand Delivery or Couricr: Deliver your comments to: EPA Docket Center. I'PA WIC West
Building. Room 3334, 1301 Constitution Avenue. NW. Washington. DC 20460. Such
deliveries are only aceepted during the Docket’s normal hours of operation. and special
arrangements should be made for deliveries ot boxed information.

Regarding vour request for an additional public hearing in Nebraska. our schedule unfortunately will not
allow for a sccond public hearing. We held the June 25th hearing in Kansas to provide a location in
close proximity to many of the key agricultural states. and because we achieve significant resource
savings by hosting a hearing where the EPA has a regional presence. The EPA Region 7 office (which
covers lowa, Kansas, Missourt, and Nebraska) is located in Kansas City. As a number of stakeholders
from Midwestern states—including many {rom Nebraska—-participated in the June 25th hearing, we
believe holding the hearing in Kansas City allowed for interested regional perspectives to be heard.

We arc optimistic about the future of biofuels and think this proposal will put us on a pathway for stcady
growth in the years to come.

Again, thank vou for your letter. If you have further questions or concerns, please contact me or your
statf may contact Josh Lewis in the EPA’s Otfice of Congressionat and Intergovernmental Relations at
lewis.joshiepa.gov or (202) 564-2095.

Sincerely,

N &SQle

Janet (;. Mc(Cabe
Acting Assistant Administrator
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Congress of the United States
T¥:aghington, DL 20510

August 7, 2015

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, DC 20460

Dear Administrator McCarthy:

We write to request that the Environmental Protection Agency (EPA) work as quickly as
possible to undertake the emergency response, water quality testing, and clean-up necessary to
mitigate the effects of the Gold King Mine blowout and release of contaminated water in
southwest Colorado. The community has expressed serious concerns about the speed and scope
of the EPA’s initial response.

On Wednesday August 5", the work that the EPA and its contractor were conducting to reopen
the portal of the Gold King Mine as part of a clean-up effort caused a blowout of mine sludge.
This led to the release of approximately ! million gallons of contaminated water and sediment
into Cement Creek and the Animas River. This acidic water contains potentially hazardous
levels of heavy metals and may pose a threat to both people and wildlife.

As a result of this disaster, Sheriff Sean Smith has closed the Animas River to public access
across La Plata County and the City of Durango and local irrigation users have shut their water
intake valves. Not only does this spill threaten public health, but also it may affect the local
tourism and agriculture economies. We’ve already heard from rafting companies who have lost
numerous customers during the busiest part of the season.

In the short-term, the EPA needs to focus its resources on quickly obtaining water quality test
results and protecting against any further releases of polluted water. The EPA must
expeditiously communicate the results of this testing and any threats posed by the contaminants
to local elected officials, the public, and our offices. EPA must also commit to long-term
monitoring and clean-up of the contaminated sediments. Finally, we urge EPA to take full
responsibility for this accident, including appropriate compensation to the communities that have
been affected by the spill.



Thank you for attention to this matter. We look forward to your prompt reply.

Sincerely,
M J- &7 //r'7 Do
Michael Bennet Cory Gardner
United States Senator United States Senator

Scott Tipton
Member of Congress
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From: Congressman Morgan Griffith (imailagent) <va08mgima@mail. house gov>
Sent: Wednesday, June 10, 2015 4:22 PM
To: Scales, Wuanisha
Subject: Responding to your message (Intranet Quorum IMAQ02175781)
Attachments: White EPA Inquiry from Rep. Griffith.pdf, IQFormatFile. txt

MORGAN GRIFFITH 1103 LONG WORTH HOL3E OFFCEBL
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Heain House of Representatives i wier ban o
AmoRaneriffith.house.gov Washington, DL 20515-4600 152013815671 Prowe

{540)38.-5675 fax

June 10, 2015

Dear Ms. Scales.

[ am contacting you on behalf of a constituent. W, who would like me to assist in passing on her concerns
about pesticides and environmental pollution. If you have any information about this issue that we could share with her,
that would be much appreciated and very helpful.

Enclosed is the pertinent information related to the issue in question. I would appreciate the favor of a timely reply
on this matter so that I can ensure that my constituent's issues are being timely reviewed and addressed.

If you have any questions or comments regarding this matter, please feel frec to contact me or Christi Harsha from
my staff in my Washington, DC office at 202-225-3861. 1 look forward to hearing trom you.

Sincerely yours,

7 4k

//", .&4/{;4/{4',\__ Ve ,V»‘///(;

/ 7 4
H. MORGAN GRIFFITH
Member of Congress

Please do not reply to this email. The mailbox is unattended
To share your thoughts please visit my wohpag:.




Contact:

Jonesville, Virginia 24263-0031 VAQ9

Message:

Request for Epidemiological Study & Change in EPA & VDAC Policics and Procedures

RE: Spraying at Suttles & Beech Grove Rd., D. Minor Farm on May 23, 2015 and other dates

ignored by VDACS
Request for Epidemiological Study & Change in EPA & VDAC Policies and Procedures

Dear Congressman Griffith,

I've recently written you before regarding the multiple pesticide exposures from roadside
spraying by VDOT's contractor and also our local tobacco farmers and other farms drift that
comes onto our organic farm and contaminates ourselves and our animals.

I am writing you today out of desperation and disillusion with the pesticide division of VDACS.
I have been documenting the multiple pesticide exposures of myself and our livestock for the
past five years. This along with the continued harassment via high frequency weapons has
caused my teeth to literally start rotting out of my mouth, I've lost hearing in my right ear and
have muscle and bone weakness along with lumps and illness lasting months. We live in the
mountains but | have to wear a facemask whenever | go outside because there is no fresh air to
breath.

Today, I went out to try and take a bike ride and as 1 get one half a mile from our house and one
half a mile from the David Minor farm and my eyes start burning, my nose clogged up and |
started the beginnings of anaphylactic shock. Even though I have photos of the migrant farm
workers sitting on the back of the tobacco planter/sprayer, I know that VDACs will fail me yet
again. The reason is that EPA has failed to ban these toxic pesticides because their labs were
dismantled and all the rescarch is hidden from the public. (Read book Poison Spring)

The DEQ and VDAC refuse to acknowledge that their lab is outdated and the last time they came
out they failed to even establish a "Chain of Custody" on the samples they took, therefore letting
the bag literally offgas for months. They refuse per my requests, to install a driftcatcher here that
would actually catch the drift coming onto our farm. They often refuse to come out and
investigate or take over a week to come out at all. Their one employee who is assigned to five
counties including ours which is Lee seems to think that homeowners taking it upon themselves
to spray the sides of the roads and killing the grass is legal.

Yet when it impedes on our livelihood and drifts from several miles away onto our farm it should
be illegal as it involves Chemical warfare by the Pesticide Mafia. But apparently nobody seems
to notice that was banned in 1925.



)5-00 [~003¢

The fact that not only the inert ingredients but the dioxins contained in these pesticides are
having permanent and lasting damage on our ecosystem, the river and our species should be
reason enough. Yet the EPA has failed to conduct one single Environmental study regarding the
effects on these poisons to our environment. As | write this letter, 200 more species will become
extinct today as they do everyday.

1 am asking for yours and EPA's assistance in getting a driftcatcher installed, an epidemiological
study done on this area due to the vast numbers of people on disability in this area and the
skyrocketing cancer rates. | am also asking for the access to the EPA's library files on these
pesticides being sprayed and an explanation as to why they're failing to provide the people with
toxicologists and an up to date laboratory to test for these poisons. As it stands, there is only one
toxicologist over six hours from here. The doctors are either uneducated or told to ignore dealing
with pesticide exposures.

| have tried writing to the head of VDAC's and the EPA with no avail for several years. Because
the EPA is allowing Virginia to apparently police itself when it comes to pesticides, there is no
one guarding the hen house.

Instead, 1 am put on yet another list and am harassed yet again by another agency or neighbor for
speaking out and voicing the truth.

Thank you,

Lempty
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JUL 14 2015
The Honorable H. Morgan Griffith

U.S. House of Representatives
Washington, D.C. 20515-4600

Dear Representative Griffith:

Thank you for your June 10, 2015 letter to the U.S. Environmental Protection Agency
(EPA) on behalf of your constituent, W , regarding her concerns with pesticide
drift and her desire that EPA conduct an epidemiologicai study of the geographic area in which
she resides and provide access to Drift Catcher technology.

EPA does not conduct epidemiological studies, provide pesticide monitoring equipment
or make toxicologists available to the public upon request. However, the National Pesticide
Information Center (NPIC) provides objective, science-based information on pesticides and
pesticide-related topics to enable the public to make informed decisions about pesticides and
their use. In addition, a medical toxicologist is on staff available to consult with physicians
about non-emergency pesticide exposure cases. NPIC also provides useful steps to take in the
event of animal exposure to pesticides. NPIC staff can be reached by calling 1-800-858-7378 or
via: hitp://npic.orst.edu/index.html.

In regard tc W ; desire to access EPA’s pesticide library files, EPA’s Office of
Pesticide Programs maintains a public website (http://www2.epa.gov/pesticide-registration) that
includes information related to pesticides registered for use in the United States. In addition,

is welcome to contact John Butler, the EPA Region I Pesticide Expert, at 215-814-
2127 or butler john@epa.gov for technical questions related to pesticides.

Commonwealth of Virginia. can lodge a pesticide complaint by directly contacting
Liza Fleeson, Pesticide Program manager for VDACS, at 804-371-6559. Ms. Fleeson will
ensure the complaint is addrcssed, as appropriate.

Finally, VDACS has primary r;sponsibility for investigating pesticide misuse in the

t’.‘) Prinied on 100% recycled/recyclable paper with 160% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474



If you have any questions, please do not hesitate to contact me or have your statf contact
Mr. Matthew Colip, EPA’s Virginia Liaison, at 215-814-5439.

Sincerely, 7

Lt~

- Shawn M. Garvin
Regional Administrator

cc: L.iza Fleeson, VDACS

€y Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chiorine free.
Customer Service Hotline: 1-800-438-2474
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Congress of the AUnited States
PHouse of Representatives

August 20, 2015

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Administrator McCarthy,

When the Environmental Protection Agency (EPA) worked with the National Highway Trattic
Safety Administration (NHTSA) on the latest corporate average fuel economy (CAFE) standards
and greenhouse gas (GHG) regulations, your Agency granted incentive multipliers to
compressed natural gas (CNG) vehicles. At the same time, the EPA chose not to grant liquefied
petroleun gas (LPG / propane) vehicles the same multipliers.

The use of incentive multipliers can be very bencficial to original cquipment manufacturers
(OEMSs) trying to meet ambitious and ever more stringent GHG regulations. By allowing OEMs
to usc existing technologies as they transition to newer, cleaner ones, the EPA has provided some
flexibility in the meeting of GHG reduction goals, to be utilized through the incorporation of
electric vehicles, plug-in hybrid electric vehicles, and fuel cell vehicles for model years 2017-
2021. CNG vehicles were given multipliers due to the argument that they may serve as a bridge
to the broader adoption of hydrogen fuel cell vehicles.

EPA’s initial justification for the multipliers tor CNG vchicles maintains the hydrogen-bridge
argument:

“EPA believes these multipliers for CNG vehicles are justified because CNG vehicles and
infrastructure indirectly support future commercialization of hydrogen FCVs, which are a

potential game-changing GHG emissions technology™'

EPA goes on to state that:

' 77 Fed. Reg. 62816
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“...and because CNG vehicles face significant market barriers such as lack of fueling
infrastructure, vehicle cost and range, and consumer acceptance.™

This justification raises significant questions, since these same challenges apply to propane
vehicles. Maintaining parity among alternative fuels through the regulatory process must be one
of the guiding principles of your rulemaking process. Absent that, your agency is taking on the
role of “picking winners and losers” — which never was the Congress’ intent for EPA, especially
among similar fuels when setting standards.

Further, the Alliance of Automobile Manufacturers, Association of Global Automakers, and the
Ford Motor Company all recommended that propane vehicles qualify for incentive multipliers.
The EPA chose to reject these requests.

Maintaining balance in the alternative fuels marketplace is essential. All alternative fuels are
competing for market share in a well-established sector, and the EPA’s decision to exclude the
use of incentive multipliers for propane vehicles distorts the alternative fuel marketplace.

Of particular note, in the final rule, EPA attempts to address the “winners and losers” criticism.
The use of incentive multipliers is justified by:

“There are major barriers for new vehicle technologies and fuels to be able to gain the
opportunity to compete on any type of level playing field. In this context, temporary
regulatory incentives do not so much *‘pick winners and losers’’ (an inefficient or
unattractive technology is not going to achieve long-term success based on temporary
incentives) as to give new technologies more of an opportunity to compete with the
established technologies.™

But, by granting the incentive multiplier to CNG and other alternative fueled vehicles, EPA has
eliminated the opportunity for propane to compete and ultimately leaves consumers with fewer
options.

If the EPA is going to set stringent GHG standards, the automakers who must comply may take
advantage of existing technologies, like CNG, to meet these requirements. However, EPA’s
involvement in the regulation of our nation's auto fleet should not preclude alternative fuels, like
propane, from competing in the marketplace.

Please respond to the following questions by September 20, 2015:
1. As noted above, EPA states in the final rule that regulatory incentives do not so much

pick “winners and losers” (an inefficient or unatiractive technology is not going to
achieve long-term success based on temporary incentives). How does EPA reconcile this

1.
377 Fed. Reg 62812
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statement, which suggests that the marketplace will determine who wins and loses, with
EPA’s action to preclude the use of these incentive multiplicrs for propane vehicles,
thereby prohibiting propane vehicles from competing in the marketplace on a level
playing tield?

2. EPA details in the preamble of the final rule that the objective of incentive multipliers
is to encourage certain “game changing” vehicle technologies in the light duty market.
EPA acknowledges in consideration of CNG technology that while the advancements of
CNG don’t quality as “game changing” to the Agency, potential developments derived
from the technology and public acceptance of CNG vehicles could lead to “game
changers.” Plcase explain how propane, for which no direct global warming potential
can be calculated (unlike natural gas) may not also “promote penetration of cettain “game
changing” vehicle technologies.”

3. In the final rule, EPA provides several examples of CNG technology and
infrastructure requirements serving to facilitate a transition to adoption of hydrogen fuel
cell vehicles. In most of the examples described by EPA, alternative technology and
infrastructure designs for propane vehicles similarly serves to advance hydrogen fuel cell
vehicles. Does the Agency believe that research and development of two alternative fuels
can accelerate innavation and public adoption for hydrogen fuel cell vehicles?

Thank you for your cooperation. If you have any questions please feel free to contact John
Drzewicki at John.Dizewicki@mail.house. gov or at (202) 225-5836.

Sincerely,

Scott Perry
Member of Congress
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May 27, 2015

The lonorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Ave. NW
Washington, DC 20460

Dear Administrator McCarthy:

[ write to express concern about the Environmental Protection Agency’s (EPA) Clean
Power Plan proposal, which would sct grecnhouse gas cmission targets for states to meet by
2030." The proposal raises a number of legal concerns and, it finalized, will likely force energy
rates to skyrocket nationwide. In fact, the resulting increase in energy prices would hit
Wisconsin families particularly hard. In light of these concerns, I ask for your help in better
understanding the rationale behind the EPA’s proposcd Clcan Power Plan.

As you know, citing its authority under the Clean Air Act, the EPA announced its Clean
Power Plan on June 18, 2014. The Clean Power Plan would sct state-by-state benchmarks for
carbon emission reduction over the next 15 years.® The proposal sets the cmission targets for
states and ultimately leaves it up to cach state to decide how to meet the EPA's mandatcs.

According to prominent legal experts, the proposal appears to be unconstitutional.
Harvard Law School Professor [.aurence Tribe stated that the EPA’s Clean Power Plan is an
“assert|ion] of executive power far beyond its lawful authority.™ In testimony to Congress he
argued that by forcing states to meet the EPA’s emission mandates, the proposal would “lock
states into a framework where the goals are set by EPA, the means to be used to achieve these
goals are set by EPA, and cven the 13-month timetable for the enactment and implementation of
new [state| legislation is set by EPA.™® Professor Tribe explained that Supreme Court precedent

' Carbon Pollution Emission Guidelines for Existing Stationary Sources: Flectric Utility Generating Units, 79 Fed.
Reg. 34,830 (proposed June 18, 2014) (to be codified a1 40 C.F.R. pt. 60),

https:/www. federalregister. gov/anicles/2014/06:18/2014-13726/carbon-pollution-emission-guidelines-for-existing-
stationary-sources-clectric-utilitv-generating#h-24.

Id

" Id. at 34,832,

"1d. at 34.833.

* Laurence H. Tribe, The Clean Power Plan is Unconstitutional, WALL STREET JOURNAL, Dec. 22, 2014,
htip://www.wsi.com/articles/laurence-tribe-the-epas-clean-power-plan-is-unconstitutional- 1419293203,

" EPA’s Proposed 111(d) Rule For Existing Power Plants: Legal and Cost Issues Before Subcomm. on Energy and
Power, 1. Comm_on Energy and Commerce, 114th Cong. 16 (Mar. 17, 2015) (statement of Laurcnce H. Tribe,
Professor of Constitutional Law. Harvard Law School),
hup://docs.house.cov/meetings/IF/1F03/20150317/103073/HHRG-114-1FQ3-Wstate-Tribel.-20150317-U | .pdf.




The Honorable Gina McCarthy
May 27, 2015
Page 2

prevents “such federal commandeering of state governments, ...which defeats political
accountability and violates principles of federalism.”™

The Supreme Court’s commandeering doctrine is applicable to the EPA’s Clean Power
Plan because the plan will force states to legislate or regulate in order to achieve the EPA’s
carbon reduction benchmarks. If the Clean Power Plan is implemented, voters will electorally
hold state officials responsible for increased energy costs caused by the rule “while the federal
officials who devised the regulatory program may remain insulated from the electoral
ramifications of their decision.”®

In addition to the constitutional issues, the Clean Power Plan ignores the plain language
of the Clean Air Act. Section 111(d) of the Clean Air Act authorizes the EPA to establish
emission standards for air pollutants that are not regulated under Section 112 of the statute.’
Section 112 of the Clean Air Act authorizes the EPA to regulate “major sources” that emit air
pollutants, including power plants.'® In 2000 and 2012, EPA used its Section 112 authority to
implement emission standards for the same power plants that it now seeks to regulate under the
Clean Power Plan.'' Because the EPA cites Section 111(d) of the Clean Air Act as its statutory
authority for the Clean Power Plan,'? and power plants are already regulated under Section 112
of the Clean Air Act,” the Clean Power Plan appears to violate the text of the Clean Air Act.

Further, the Clean Power Plan will likely cause significant economic harm to many
states, including Wisconsin. According to one study, Wisconsin would lose nearly 21,000 jobs
by 2030 if the EPA implements its proposal as written.* That same study estimates that the loss
of jobs, combined with increased energy costs, will reduce real disposable income in Wisconsin
by $1.82 billion by 2030."* Further, the Public Service Commission of Wisconsin estimates the
Clean Power Plan will cost the state between $3.8 and §13.9 billion from 2017 to 2033."¢

” Tribe. supra note § (citing New York v. United States, 505 U.S. 144, 175 (1992)). See also FERC v. Mississippl,

456 U.S. 742, 761-62 (1982).

¥ New York, 505 U.S. at 169.

"42US.C. § 7411(d).

42 US.C. § 1412

' 56 Fed. Reg. 79,825, 79,830 (Dec. 20, 2000) (EPA categorizing stationary power plants as part of a “source

category” under Section 112 of the Clean Air Act); 77 Fed. Reg. 9,304 (Feb. 16, 2012) (setting national emission

standards for power plants under Section 112 of the Clean Air Act); see also Comments of Laurence H. Tribe and

Peabody Energy Corporation at 17, Docket ID No. EPA-HQ-DAR-2013-0602, Dec. 1, 2014

http//www.masseygail.com/pdfi Tribe-Peabody 111(d)_Comments_(filed).pdf:

"*79 Fed. Reg. 34830.

" See Am. Elec. Power Co. v. Connecticut, 131 8.Ct 2527, 2537 n.7 (2011) (noting that “EPA may not employ

§7411(d) [Clean Air Act Section 1 H1(d)] if existing stationary sources of the poliutant in question are regulated

under the .. . ‘hazardous air pollutants® program, §7412 [Clean Air Act Section 112)”); see also Tribe, supra note 5.

" The Economic Effects of the New EPA Rules on the State of Wisconsin, BEACON HILL INSTITUTE AT SUFFOLK

UNIVERSITY AND JOHN MACLVER INSTITUTE , Jan. 2015, .

slsttg://static.mggiverinstitute.ngIEPA %620Rules%20W1%20-%20Maciver%:20Beacon%202015%20FINAL .pdf.
id

'* Wisconsin Congressional Delegation Briefing, WISCONSIN DEPARTMENT OF NATURAL RESOURCES, Apr. 21,

2015.
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The Clean Power Plan will also significantly raise energy prices on Wisconsin consumers
and businesses. According 1o a study, the rule would increase residential energy rates in
Wisconsin by up to 28 percent, increasing the average annual energy costs for a Wisconsin
household by mare than $485 by 2020."7 Under the Clean Power Plan, industrial power rates 11
Wisconsin are projected to increase by 41 percent by 2020."™ All told, the total annual statewide
cost of power and gas in Wisconsin will grow 1o a projected $14 billion by 2020 if the EPA"s
proposal is finalized.!’

In order to inform the Comunittee’s oversight of the efficiency of federal programs and
regulatory affairs, please provide the following infornation and material:

1. Does EPA take into account projected increases in energy prices on consumcrs as a
“cost” of its proposed regulations? If not, please explain why not.

2. Wisconsin has reduced its carbon emissions by 20 percent since 2005.%° The
Wisconsin Department of Natural Resources estimates that under the rule, Wisconsin
will need to reduce its carbon dioxide (CO») emission rate by an additional 34 percent
from 2012 10 2030.”" According to the Public Service Commission of Wisconsin, the
Clean Power Plan “fails to recognize the CO, reductions that Wisconsin (and other
early acting states) has already achieved.”” Is EPA planning to account for states
that have already significantly reduced carbon emissions? Please explain.

3. Wisconsin currently recetves approximately 60 percent of its electricity from coal.??

[low can FPA cnsure that compliance with the rule will not disrupt the reliability of

the state’s electrical grid? Please explain.

4. The Clean Power Plan requires states to promulgate their own plans to meet EPA’s

carbon reduction benchmarks and submit them to the EPA for approval by June
20162

'"Energy Ventures Anatysis, Energy Market impacis of Recent Federal Regulations on the Electric Power Sectar -
State Impuct: Wisconsin, Sept. 26, 2014, hitp//evaine.com/wp-content/uploads/2014/1 1/2014_EVA-Siate Facts-
Wiscansin.pdf.

"

M 1d.

“ Letter from the Hon. Scott Walker, Governeor, Wisconsin, to the Hon. Gina McCarthy, Adm’r, U.S. Eavtl. Prot.
Agency (Dec. 1, 2014), 1, hitp://walker wi.gov/sites/default/ files/documents/12. 1. 14%20EPA pdf

' Wisconsin Department of Natural Resources, supra note 16.

2 L erter from Pub. Serv. Comm’n of Wis. to the Hon. Gina McCarthy, Adm'r, U.S. Envtl. Prot. Agency, (Nov., 30,
1014), 3, hip:f/static.maciverinstitute.com/12-1-14%20DNR%20PSC%20EPA %201 ettey. pdf.

2 Wisconsin's Commewts on Clean Power Plan, 4, Docket 1D No. EPA-HQ-OAR-2013-0602, Nov. 30, 2014,
hiip:/static maciveriustitute com/12-1-14%20DNR%20PSC%20EPA%20L etter.pdf,

¥ North American Electric Reliability Corporation, Potential Reliability Impacts of EPA's Propused Clean Power
Planat §, Nov. 2014,

Lipa//www.nerc.com/pa/R APA/ra Rehability%20Assessments?e20DL/Potential_Reliabiiity_impacts_of EPA_Prop

osed CPP_Final.pdf.
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a. What consequences will occur if a state fails to formulate such a plan by the
deadline?

b. How is the EPA’s proposed enforcement mechanism consnstem with the U.S.
Supreme Court’s holding in New York v. United StatesT”

¢. Please provide the EPA’s legal analysis of how the Clean Power Plan is
consistent with Supreme Court precedent in New York v. United States and
other appeals.

5. EPA has acknowledged that the plain text of Section 111(d) of the Clean Air Act
expressly forbids the regulanon of power plants that are already regulated under
Section 112 of the statute.”® The Clean Power Plan seeks to regulate power plants
that are already regulated under Section 112 of the Clean Air Act.”’ Given this fact,
how is the Clean Power Plan authorized under Section 111(d) of the Clean Air Act?
Please provide all documents and communications referring or relating to the EPA’s
evaluation of how the Clean Power Plan is consistent with congressional intent under
the Clean Air Act.

Please provide this material as soon as possible but no later than 5:00 p.m. on June 10,
2015.

The Committee on Homeland Security and Governmental Affairs is authorized by Rule
XXV of the Standing Rules of the Senate to mvestlgate “the efficiency and economy of
operations of all branches of the Government.”*® Additionally, S. Res. 73 (114th Congress)
authorize the Committee to examine “the efficiency and economy of all branches and functions
of Government with particular references to the operations and management of Federal
regulatory policies and programs % For purposes of responding to this request, please refer to
the definitions and instructions in the enclosure.

** 505 U.S. 144.

% See 79 Fed. Reg. 34844 (proposed June 18, 2014) (to be codified at 40 C.F.R. pt. 60) (“When the EPA establishes
NSPS for new sources in a particular source category, the EPA is also required, under CAA section 111(d)(1), to
prescribe regulations for states to submit plans regulating existing sources in that source category for any air
pollutant that, in general, is not regulated under the CAA section 109 requirements for the NAAQS or regulated
under the CAA section 112 requirements for hazardous air pollutants (HAP)™),

*7 See note 11, supra.

B S, Rule XXV(K); see also 8. Res. 445, 108th Cong. (2004).

*8. Res. 73 § 12, L14th Cong. (2015).
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If you have any questions about this request, please contact Kyle Brosnan or Scott
Wittmann of the Committee staft at (202) 224-4751. Thank you {or your attention to this
important matter.

Sincerely,
Ron J on
Chai

ce: ‘T'he Honorable Thomas R. Carper
Ranking Member

Enclosure



Instructions for Responding to a Committee Request

A. Responding to a Request for Documents

L.

9

In complying with the Committee's request, you are required to produce all responsive
documents that are in your possession, custody, or control, whether held by you or your
past or preseit agents, employees, and representatives acting on your behaif. You should
aiso produce documents that you have a legal right to obtain, that you have a right to
copy or to which you have access, as well as documents that you have placed in the
temporary possession, custody, or control of any third party. Requested records,
documents, data, or information should not be destroyed, modified, removed, transferred,
or otherwise made inaccessible to the Committee.

In the event that any entity, organization, or person denoted in the request has been or is
also known by any other name or alias than herein denoted, the request shall be read also
to include the alternative identification.

The Committee’s preference is to receive documents in electronic form (i.e. CD, memory
stick, or thumb drive) in lieu of paper productions.

Documents produced in electronic form should also be organized, identified, and indexed
electronically.

Electronic document productions should be prepared according to the following
standards:

a. The production should consist of single page Tagged Image Files (“.tif"), files
accompanied by a Concordance-format load file, an Opticon reference file, and a
file defining the fields and character lengths of the load file.

b. Document numbers in the load file should match document Bates numbers and .tif
file names.

c. Ifthe production is completed through a series of multiple partial productions,
field names and file order in all load files should match.

d. All electronic documents produced should include the following fields of
metadata specific to each document:

BEGDOC, ENDDOC, TEXT, BEGATTACH, ENDATTACH, PAGECOQUNT,
CUSTODIAN, RECORDTYPE. DATE, TIME, SENTDATE, SENTTIME,
BEGINDATE, BEGINTIME, ENDDATE, ENDTIME, AUTHOR, FROM, CC,
TO, BCC, SUBJECT, TITLE, FILENAME, FILEEXT, FILESIZE,
DATECREATED, TIMECREATED, DATEL.ASTMOD, TIMELASTMOD,
INTMSGID, INTMSGHEADER, NATIVELINK, INTFILPATH, EXCEPTION,
BEGATTACH.
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Instructions for Responding to a Committee Request

10.

L1

e. Alternatively if the production cannot be made in .tif format, all documents
derived from word processing programs, email applications, instant message logs,
spreadsheets, and wherever else practicable, shall be produced in text searchable
Portable Document Format (“.pd{™") format. Spreadsheets shall also be provided
in their native form. Audio and video files shall be produced in their native
format, although picture files associated with email or word pracessing programs
shall be produced in .pdf format along with the document it is contained in or to
which it is attached.

f. [fany of the requested information is only reasonably available in machine-
readable form (such as on a computer server, hard drive, or computer backup
tape), consult with the Committee staff to determine the appropriate format in
which to produce the information.

Documents produced to the Committee should include an index describing the contents
of the production. To the extent more than one CD, hard drive, memory stick, thumb
drive, box or folder is produced, each CD, hard drive, memory stick, thumb drive, box or
folder should contain an index describing its contents.

Documents produced in response to the request shall be produced together with copies of
file labels, dividers or identifying markers with which they were associated when the
request was served.

When producing documents, identify the paragraph in the Committee’s schedule to which
the documents respond.

it shall not be a basis for refusal to produce documents that any other person or entity
also possesses non-identical or identical copies of the same documents.

This request is continuing in nature and applies to any newly discovered information.
Any record, document, compilation of data or information not produced because it has
not been located or discovered by the return date, shall be produced immediately upon
subsequent location or discovery.

All documents shall be Bates-stamped sequentially and produced sequentially. Each
page shall bear a unique Bates number.

. Two sets of documents shall be delivered, one set to the Majority Staff and one set to the

Minority Staff. When documents are produced to the Committee, production sets shall be
delivered to the Majority Staff in Room 340 of the Dirksen Senate Office Building and
the Minority Staff in Room 344 of the Dirksen Senate Office Building.

. If compliance with the request cannot be made in full by the date specified in the request,

compliance shall be made to the extent possible by that date. An explanation of why full
compliance is not possible shall be provided on that date.



Instructions for Responding to a Committee Request

14.

15.

18.

In the event that a document is withheld on the basis of privilege, provide a privilege log
containing the following information concerning any such document: (a) the privilege
asserted; (b) the type of document; (c) the general subject matter; (d) the date, author and
addressee; and () the relationship of the author and addressee to each other.

If any document responsive to this request was, but no longer is, in your possession.
custody, or control, identify the document (stating its date, author, subject and recipients)
and explain the circumstances under which the document ceased to be in your possession,
custody, or control.

. If a date or other descriptive detail set forth in this request referring to a document is

inaccurate, but the actual date or other descriptive detail is known to you or is otherwise
apparent from the context of the request, you are required to produce all documents
which would be responsive as if the date or other descriptive detail were correct.

. Unless otherwise specified, the period covered by this request is from January 1, 2009 to

the present.

Upon completion of the document production, you should submit a written certification,
signed by you or your counsel, stating that: (1) a diligent search has been completed of
all documents in your possession, custody, or control which reasonably could contain
responsive documents; and (2) all documents located during the search that are
responsive have been produced to the Committee.

B. Responding to Interrogatorics or a Request for Information

In complying with the Committee's request, you are required to answer truthfully and
completely. Persons that knowingly provide false testimony could be subject o criminal
prosecution for perjury or for making false statements. Persons that knowingly withhold
requested information could be subject to proceedings for contempt of Congress. If you
are unable to answer an interrogatory or information request fully, provide as much
information as possible and explain why your answer is incomplete.

In the event that any entity, organization, or person denoted in the request has been or is
also known by any other name or alias than herein denoted, the request shall be read also
to include the alternative identification.

Your response to the Committee’s interrogatories or information requests shall be made
in writing and shall be signed by you, your counsel, or a duly authorized designee.

When responding to interrogatories or information requests, respond to each paragraph in
the Committee’s schedule separately. Clearly identify the paragraph in the Committee’s
schedule to which the information responds.

Where knowledge, information, or facts are requested, the request encompasses
knowledge, information or facts in your possession, custody, or control, or in the
possession, custody, or control of your staff, agents, employees, representatives, and any

3
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Instructions for Responding to a Commitiee Request

6.

other person who has possession. custody, or control of your proprictary knowledge,
information, or facts.

It shall not be a basis for refusal to provide knowledge. information, or facts that any
other person or entity also possesses the same knowledge, information, or facts.

The request is continuing in nature and applies to any newly discovered knowledge,
information, or facts. Any knowledge, information, or facts not provided because it has
not known by the return date, shall be provided immediately upon subsequent discovery.

Two sets of responses shall be delivered, one set to the Majority Staff and one sct to the
Minority Staff. When responses are provided to the Commiittee, copies shall be delivered
to the Majority Staft in Room 340 of the Dirksen Senate Ottice Building and the
Minority Staff in Room 344 of the Dirksen Senate Office Building.

If compliance with the request cannot be made in full by the date specified in the request,
compliance shall be made to the extent possible by that date. An explanation of why full
compliance is not possible shall be provided on that date.

. In the event that knowledge, information, or facts are withheld on the basis of privilege,

provide a privilege log containing the following information: (a) the privilege asseited;
(b) the gencral subject matter of the knowledge, information, or facts withheld; (c) the
source of the knowledge, information, or facts withheld; (d) the paragraph in the

Committee’s request to which the knowledge, information, or facts are responsive; and
(e) each individual to whom the knowledge. information, or facts have been disclosed.

. [f o date or other descriptive detail set forth in this request is inaccurate, but the actual

date or other descriptive detail is known to you or is otherwise apparent from the context
of the request, you are required to provide the information that would be responsive as if
the date or other descriptive detail was correct.

. Unless otherwise specified, the period covered by this request is from fanuary 1, 2009 to

the present.

C. Definitions

The term “document™ in the request or the instructions means any written, recorded, or
graphic matter of any nature whatsoever, regardless of how recorded, and whether
original or copy, including, but not limited to, the following: memoranda, reports,
expenise reports, books, manuals, instructions, financial reports, working papers, records,
notes, letters, notices, confirmations, telegramns, receipts, appraisals, pamphlets,
Inagazines, Nnewspapers, prospectuses, inter-office and intra- office communications,
electronic mail (e-mail), contracts, cables, notations of any type of conversation,
telephone call, meeting or other communication. bulletins, printed matter, computer
printouts, teletypes, invoices, transcripts, diaries, analyses, returns, summaries. minutes,
bills, accounts, estimates, projections, comparisons, messages, correspondence, press
releases, circulars, financial statements, reviews, opinions, otfers, studies and

4



Instructions for Responding to a Committee Reguest

investigations, questionnaires and surveys, and work sheets (and all drafts, preliminary
versions, alterations, modifications, revisions, changes, and amendments of any of the
foregoing, as well as any attachments or appendices thereta), and graphic or oral records
or representations of any kind (including without limitation, photographs, charts, graphs,
microfiche, microfilm, videotape, recordings and motion pictures), and electronic,
mechanical, and electric records or representations of any kind (including, without
limitation, tapes, cassettes, disks, and recordings) and other written, printed. typed, or
other graphic or recorded matter of any kind or nature, however produced or reproduced,
and whether preserved in writing, film, tape, disk, videotape or otherwise. A document
bearing any notation not a part of the original text is to be considered a separate
document. A drafl or non-identical copy is a separate document within the meaning of
this term.

2. The term “communication” in the request or the instructions means each manner or
means of disclosure or exchange of information, regardless of means utilized, whether
oral, electronic, by document or otherwise, and whether face to face, in meetings, by
telephone, mail, telex, facsimile, email (desktop or mobile device), computer, text
message, instant message, MMS or SMS message, regular mail, telexes, discussions.
releases, delivery, or otherwise.

3. The terms “and” and “or” in the request or the instructions shall be construed broadly and
either conjunctively or disjunctively to bring within the scope of this subpoena any
information which might otherwise be construed to be outside its scope. The singular
includes plural number, and vice versa. The masculine includes the feminine and neuter
genders.

4. The terms “person” or “persons” in the request or the instructions mean natural persons,
firms, partnerships, associations, corporations, subsidiaries, divisions, departments, joint
ventures, proprietorships, syndicates, or other legal, businesses or government entities,
and all subsidiaries, affiliates, divisions, departments, branches, or other units thereof.

5. The term “identify” in the request or the instructions, when used in a question about
individuals, means to provide the following information: (a) the individual’s complete
name and title; and (b) the individual’s business address and phone number.

6. The terms “referring” or “relating” in the request or the instructions, when used
separately or collectively, with respect to any given subject, means anything that
constitutes, contains, embodies, reflects, identifies, states, refers to, deals with or is
pertinent to that subject in any manner whatsoever.

7. The term “employee™ in the request or the instructions means agent, borrowed employee,
casual employee, consultant, contractor, de fact employee, independent contractor, joint
adventurer, loaned employee, part-time employee, permanent employee, provisional
employee, subcontractor, or any other type of service provider.

B # #
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JUN { 0 2015

OFFICE OF
CONGRESSIONAL AND
INTERGOVERNMENTAL

RELATIONS

The Honorable Ron Johnson

Chairman

Commitiee on Homeland Sccurity and Government AfTairs
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

Thank you for vour letter of May 27. 2013, regarding the U.S. Environmental Protection Ageney’'s
propased Clean Power Plan for existing poser plants. which was signed by Administrator McCarthy on
June 22004, and published in the Federal Regisier on June 18, 2014,

Climate change induced by human activities is one of the greatest challenges of our time. It already
threatens human heaith and welfare and our ceconomic well-being, and i feft unchecked. it will have
devastating impacts on the United States and the plancet. Power plants are the Targest source of carbon
dioxide emissions in the United States, accounting Tor roughly one-third of all domestic grecnhouse gas
ciissions. The proposed Clean Power Plan builds on whit states, cities, and businesses around the
country are already doing 1o reduce carbon pollution and establishes a flexible process for states 10
devetop plans 1o reduce carbon dioxide that mect their needs, We have placed vour comments in the
docket for this rulemaking.

The EPA did consider electricity price impacts in developing the proposal. Because states will ultimanely
determine what measures o employ o implement the rule, the Regalators Impact Analysis accompanying
the proposal (hirp v 2 ooy carboas-polbuiions standands leat-pos e planspropesed-rile-

sovutato s hepactaneds sis) included ilustrative estimates of eleetricity price eftects. For example,
because energy efticieney is such a smart, cost-etfective, and well-demonstrated compliance strategy, we
project that. in 2030, average electricity bills for American families will be 8 pereent lower than they are
projected to be without the Clean Power Plan.

In the proposal. as well as the accompamy ing notice of data availability (79 Fed. Reg. 6:4543) in support of
the proposed rule. the EPA requested comment on whether 2012 was the approprinte yvear to use
calculating the state goals. and on whether and how to account tor states that took carly action. We are
reviewing the many comments on those subjects its we work towards a tinal rule.

History has shown that we can clean the air and grow the cconomy, all without threatening reliabidity. We
have participated in the techoical conferences hosted by the Federad Energy Regulatory Conumission
(FERC) and engaged FERC Commissioners and staf? throughout this process, as well as meeting with
erid operators, utilities, states, and other stakeholders 1o discuss reliability . We reccived many comments
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on the proposal’s potential eftect on reliability and arc in the process of reviewing those as we work
towards a final rule that will tackle this public health challenge while ensuring reliability.

Under Section 111(d) the EPA is proposing a two-part process where the EPA sets state-specific goals 1o
fower carbon pollution from power plants. and then the states must develop plans to mecet those goals.
States develop plans to meet their goals. but the EPA is not prescribing a specific set of measures for
states to put in their plans, This gives states Nexibility. States will choose what measures, actions, and
requirements (o include in their plans, and demonstrate how these will result in the needed reductions.
The Clean Air Act provides for the EPA 10 write a federal plan ifa state does not put an approvable state
plan in place. In response 10 requests from states and stakcholders sinee the proposed Clean Power Plan
was issued. the EPA announced in January 2013 that we will be starting the regulatory process 1o develop
a rule that would set forth a proposed {ederal plan and could provide an example for states as they
develop their own plans. The EPA fully expects that, as contemplated by the Clean Air Act. states will
want 1o submit their own plans, and wilt use that as an opportunity to tailor their plans to their specific
needs and priorities. The ageney expects o issue the proposed federal plan for public review and
comment in stmuner 2015,

Along with the proposed rule. the EPA included in the docket a Legal Memorandum providing
background for the legal issues raised by the rule. That document can be found using Docket tD Number
EPA-FIQ-OAR-2013-0602-0419. The Legal Memorandum details the EPA’s understanding, at the time of
proposal. of both the issues related to the federal enforceability of state plan provisions and any potential
ambiguity arising from Congress's simuhancous enactment of two separate versions of this provision. The
EPA is currently reviewing the more than 4.3 million comments received on the proposal. including the
comments on the issues addressed tn the Legal Memorandum, and will respond to the issues raised in
those comments when we issue a finad Clean Power PMan,

We took forward 10 discussing these critical issues further with vour stall, and we are committed o
working together collaboratively 1o accommodate Congress” important oversight function. However,
portions of your request relate to an ongoing regulatory action, a status that raises particular concerns
regarding the independenee and integrity of ongoing agency deliberations. Some of the documents you
seek are likely to reflect internal advice, recommendations, and apalysis by agency staff and atlorneys
about the proposal. These internal and pre-decisional deliberations are likely 1o be the subject of
additional discussions and analy sis among agencey stalt and senior policymakers during the finalization of
the Clean Power Plan, when the agency takes the important step of considering comments tfrom various
stakeholders: —~including conments Irom Members of Congress, if any. It is critical for agency
policymakers to obtain a broad range of advice and recommendations from agency stafT and to be able 1o
exceute their statutory obligations under the Clean Air Act and other cuvironmental stitutes properly.
Disclosure of pre-decisional information at this stage of the deliberations could raise questions about
whether the agency”™s decisions are being made or influenced by proceedings in a legistative or public
forum. rather than through the established administrative process, which is ongoing. In addition,
disclosure of such information risks compromising the ability ot agency employees to provide candid
advice and recommendations during the ageney’s ongoing deliberative process. 1t could also chill the
candor of future Executive Branch deliberations, making the rulemaking process less robust and limiting
the agency s ability to carry out its mission.
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Again. thank you for your letter. I vou have further questions, please contact me, or your staff may
contact Tom Dickerson in the EPA"s Office of Congressional and Intergovernmental Redations at

Dickerson. Tonmvarepa.gov or at 202-564-3638.
Sincerely, Q

Laura Vaught
Associate Administrator

e The Honorabie Thomas R. Carper
Ranking Member
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Congress of the Anited States
Washington, BL 20515

June 15,2015

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20004

Dear Administrator McCarthy:

We write to urge you to host a public hearing in lowa on the proposed Renewable
Fuel Standard (RFS) Renewable Volume Obligations (RVOs), as our state leads the
nation in biofuels production. In 2013 alone, lowa produced nearly 3.8 billion gallons of
clean buming ethanol and 230 million gallons of biodiesel. Iowa is also home to two
new cellulosic ethanol facilities, with another coming into production later this year, and
boasts retailers across the state that offer ethanol and biodiesel blends to consumers.

The EPA’s long delay in issuing RVOs for 2014, 2015 and 2016, and its decision
to deviate from the levels set by Congress has created uncertainty for the biofuels
industry and hampered investment. The flawed justification that the EPA uses to defend
the proposed levels, especially related to ethanol, raises questions about the agency’s
commitment to renewable fuels.

Unfortunately, despite having 18 months to listen to stakeholders and consider
comments, the EPA’s proposed RVOs fall short. Thus, we strongly encourage you to add
a public hearing in ITowa that would enable EPA officials te hear from lowans who work
in and contribute to the biofuels industry. Iowa industry leaders, fariners, retailers and
consumers are well positioned to provide valuable information and substantive feedback
on how the proposed RVOs will negatively impact the agricultural and biofuels
industries, consumer choice at the pump, and future investments in 2 generation
renewable fuels and infrastructure.

It is important for any federal agency to fully understand the implications of their
rulemaking. We hope you will listen to lowans who can provide technical and expert
opinions on the workings of the RFS, solutions to the so-called challenges the EPA
identified, and respond to flawed blend wall and infrastructure justifications.

Thank you for your consideration and we look forward to seeing you in lowa.

PRINTED ON RECYCLED FAMER



Sincerely,

oaed Cdrnek

David Young Charles E. Grassley
Member of Congress U.S. Senator

s {
Steve ng Joni K. Ernst
Member of Congress U.S. Senator
Dave Loebsack Rod Blum

Member of Congress Member of Congress
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The Honorable Steve King
U.S. Hlousc of Representatives
Washington, D.C. 20515

Dear Congressman King:
Thank you for your tetter of June 13, 20135, regarding the Renewable Fuel Standard (RFS) program.

Under the Clean Air Act, as amended by the Energy Independence and Security Act of 2007,

the U.S. Environmental Protection Agency is required to set annual standards for the RES program cach
vear. The statute requires the EPA 1o establish annual percentage standards for cellulosic biotuel,
bromass-bascd diesel. advanced biofuel, and total renewable fuels that apply to gasoline and diesel
produced or imported in a given year,

On June 10. 20150 we published a proposed rulemaking that would set the RES standards for 2014, 2013
and 2016, and the biomass-based diesel standards for 2017, The proposed standards would establish a
path for ambitious, achievable growth in biotuels, and help provide the certainty that the marketplace
needs to allow these low carbon tuels to further develop. We recognize that the delay inissuing the
standards for 2014 and 2015 has led to uncertamnty n the marketplace, and we are committed to
returning the program to its statutory timeline. To this end. we mtend to issue a final rule by November
30. 2015, which will put us back on the statutory schedule tor issuing the RES annual rules.

We held a public hearing on the proposal o June 25, 20130 in Kansas City, KS. where over 200 people
provided testimony. We also look forward to hearing the views of stakeholders during the public
comment period. which will remain open until July 27, 2015, We encourage all interested partics to
provide us with comments on all aspects of the proposed rule, All umely comments submitted,
regardless of method of submittal. will receive the same consideration. We have submitted your letter to
the rulemaking docket: any additional comments you or your constituents have may be submitted via
any of the following methods:

. Federal eRulemaking portal: hup://wwaw. regulations.gov. Follow the online instructions for
submitting comments.

. E-mail: A-and-R-Docket@epa.gov. Include docket 1D number LPA-HQ-OAR-2015-0111 in
the subject line of the message.

. Mail: Air and Radiation Docket and Intormation Center. Environmental Protection Agency.,

Mailcode: 282211, Attention Docket 1D No. EPA-TTQ-OAR-2015-0111, 1200 Pennsylvania
Avenue, NW, Washington, DC 20460.
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. Hand Delivery or Courier: Deliver your comments to: EPA Docket Center. EPA WIC West
Building. Room 3334, 1301 Constitution Avenue. NW. Washington. DC 20460. Such
deliveries are only accepted during the Docket’s normal hours of operation. and special
arrangements should be made for deliveries of boxed intormation.

Regarding your request for an additional public hearing in lowa, our schedule unfortunately will not
allow for a second public hearing. We held the June 25™ hearing in Kansas to provide a location in close
proximity to many of the key agricultural states. and because we achieve significant resource savings by
hosting a hearing where the EPA has a regional presence. The EPA Region 7 oftice (which covers lowa.
Kansas. Missouri. and Nebraska) 1s located in Kansas City. As a number of stakeholders from
Midwestern states—including many trom lowa—participated in the June 25" hearing. we believe
holding the hearing in Kansas City allowed for interested regional perspectives to be heard.

We are optimistic about the tuture of biofuels and think this proposal will put us on a pathway for steady
growth in the years to come.

Again. thank you for your letter. If you have further questions or concerns, please contact me or your
stafl may contact Josh Lewis in the EPA’s Office of Congressional and Intergovernmentalt Relations at

lewis. joshi@epa.gov or (202) 564-2095.

Sincerely.

N &SQLe

Janet G. McCabe
Acting Assistant Administrator
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Congress of the WAnited States
Washington, B 20515

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator McCarthy,

On November 25, 2014, you issued a proposed rulemaking to tighten the existing
National Ambient Air Quality Standard (NAAQS) for ozone from 75 parts per billion (ppb) to a
range between 60 and 70 ppb.! While we have numerous objections to the proposed rule, today
we write specifically regarding background ozone. The ozone levels you have proposed would
be unachievable for many states with already high levels of background ozone.

Ozone background levels are caused by natural sources and foreign emissions. The
proposed federal standard and accompanying regulatory impact analysis (RIA) acknowledge the
challenges caused by ozone background levels, including in western states. The rule states that
there are times when ozone levels “approach or exceed the concentration levels being proposed
in this notice (i.e.. 60-70 ppb) in large part due to background sources.™

The RIA further explains that background ozone is a relatively larger percentage (e.g.,
70-80%) of the total seasonal mean ozone in locations within the intermountain western U.S. and
along the U.S. border.® In many of these areas, attaining a lower standard may be impossible,
regardless of technology. Rural areas in particular simply do not have as many local emission
sources to control. A nonattainment designation could end up being permanent, causing
significant economic harm to local economies.

While the proposed rule attempts to address some of these concerns by suggesting that
affected areas can seck exemptions, our experience petitioning EPA shows that it can be a
resource intensive, lengthy process with an uncertain outcome. For example, given the
reoccurring high ozone background levels in some regions, it will be difficult to show that the
measured ozone levels exceed “normal historical fluctuations™ as required by EPA’s current

rules.*

EPA’s Clean Air Scientific Advisory Committee (CASAC) also struggled with
addressing the high ozone background levels in formulating its recommendations to the Agency
on a new standard. The Committee noted in its final letter to EPA that the Agency had failed to

1 EPA’s National Ambient Air Quality Standards for Ozone, Proposed Rule, 79 FR at 75,234,

2 Id at 75,382.

*EPA’s draft Regulatory Impact Analysis of the Proposed Revisions to the National Ambient Air Quality Standards
for Ozone p. 2-16, available at hitp:/‘www.epa.gov/tin‘ecas/regdata/RIAs/20141 125ria.pdf.

* Id at 3A-60 (referencing EPA’s existing Exceptional Events Rule).
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provide key advice on how background levels should be considered.’> EPA’s failure to provide
this critical advice to those impacted by the rule is a significant weakness that must be
considered in evaluating CASAC’s recommended range.

The proposed rule confirms that EPA can consider proximity to background levels in
setting a new standard, as it should. However in this case, the current proposal sets some states
up to fail due to background ozone beyond their control. This reinforces our belief that the
proposed ozone rule is flawed and should be withdrawn.

At a minimum, EPA should not revise the ozone standard until it has assessed and
published for public comment the impact of its planned revisions to its Exceptional Events
policy, and the extension of that policy to the ozone monitoring season. Without this
information, neither EPA nor the public can assess the impact of what EPA is asking western and
border states to do.

Member of Congress

ul Gosar Jason Chaffetz
Member of Congress

Scott Tipton

Mer‘l‘ozof ngress

Steve Pearce Ann Kirkbatrick * /'
Member of Congress Member of Congress

Cle hegamt

Chris Stewart
Member of Congress

5 CASAC letter, available at

http Qsem pa.go
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Rob Bishop Mark Amodei
Member of Congress Member of Congress
David Schweikert Pete Olson

Member of Congress

Kevin Cramer
Member of Congress

nt Hardy
Member of Congress Member of Congress

can_

Dan NeZhouse
Member of Congress

)/

att Salmon
Member of Congress

WEB%W

Raul Labrador
Member of Congress

Mok RS54

Martha McSally
Member of Congress




